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STATEMENT OF QUESTION PRES EN T ED 

Under Civil Service regulations, an employee who is 
separated in a reduction in force is by reassignment 
entitled to displace an employee in another position with 
lesser preference rights. The displaced employee in turn 
has a right of reassignment. Civil Service regulation 
20.9(b) limits this right of reassignment to the local com¬ 
muting area and to positions for which an employee is fully 
qualified. The question presented is whether this regula¬ 
tion is valid, or whether, as appellants contend. Section 2 
of the Veterans Preference Act requires that successive 
displacements of personnel be made in every office of an 
agency throughout the United States and in a wide variety 
of positions, in order to take care of a reduction in force 
in one office of an agency. 
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COUNTERSTATEMENT OF THE CASE 

Since appellants have commingled argument and facts in 
their statement of the facts, a counterstatement of the facts 
is necessary. 

In April 1950, there was a reduction in force of employ¬ 
ees of the Veterans Administration in the New York City 
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area. Each of the nine appellants was an employee of the 
Veterans Administration affected by the reduction in force. 1 
Each one was reached for separation from the position 
which he occupied at the time of the reduction in force; 
that is, his position was eliminated and he was given a no¬ 
tice that he was to be separated as of a given date. Fass 
(53), Jankowitz (55), Lerner (56), Nelson (5S), Candell 
(115), Fetell (117), Ross (122), Schoenwald (127), Thaller 
(129). It is undisputed that each plaintiff was properly 
reached for separation in the position which he occupied 
at the time of the reduction in force, giving due effect to 
his absolute preference over competing nonveterans and his 
order of retention within his preference group in accor¬ 
dance with section 12 of the Veterans Preference Act, infra. 

Part 20 of the Civil Service regulations details the proce¬ 
dure to be followed in a reduction in force. (Appendix, infra 
p. 22) All Civil Service employees are classified in three 
main retention preference groups, and each group has a 
subgroup. 5 C.F.R. 20.3. A retention register is compiled 
for all employees in an area in which a reduction in force 
is to take place. The retention register shows the retention 
status within each group and subgroup for the employees 
involved. 5 C.F.R. 20.7(c). When a reduction in force be¬ 
comes necessary, the agency separates the employees begin¬ 
ning with the persons with the least retention preference 
and passing on to the next higher subgroup. 5 C.F.R. 20.8. 
In addition to the statutory right to retention in his com¬ 
petitive level or grade, the regulations provide that an em¬ 
ployee who is reached for separation in the position which 
he occupies shall be reassigned to another position of any 
other grade in the local commuting area for which he is 

1 The full details of the impact of the reduction in force upon 
each of the appellants is set forth in the affidavit of George H. 
Sweet, Assistant Administrator for Personnel of the Veterans Ad¬ 
ministration (J. App. 46-62, 109-134). There were 19 plaintiffs in 
both cases below. There are 9 appellants here: Fass, Jankowitz, 
Lerner, Nelson, in No. 11,281, and Candell, Fetell, Ross, Schoenwald 
and Thaller, in No. 11,282. 
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fully qualified. If such a position is available, he has a 
right to displace the incumbent of that position provided 
that the incumbent has a lower retention rating. The dis¬ 
placed incumbent will in turn be reassigned to an available 
position. 5 C.F.R. 20.9, infra. 

Pursuant to this scheme, after each appellant had been 
notified that he was to be separated, his qualifications for 
reassignment to other available positions to which he might 
be entitled was examined by the personnel officials of the 
Veterans Administration. Each of them except Nelson ap¬ 
pealed the determination of his reassignment made by the 
agency to the Regional Director of the Civil Service Com¬ 
mission. The Regional Director determined that the ap¬ 
pellants were qualified for positions for which they had 
not been considered by the Veterans Administration, and 
ordered the agency to take corrective action. The agency 
appealed to the Civil Service Commission which affirmed the 
order of the Regional Director. 

As a result of this administrative determination and re¬ 
view, Fass (53), Candell (116), Fetell (119), Ross (123), 
Sehoenwald (127-12S), Thaller (130), were each reassigned 
to another position with the Veterans Administration, dis¬ 
placing the incumbent. The position was of a lower grade 
than that which each had occupied at the time of the re¬ 
duction in force. No positions were available for Janko- 
witz (J. App. 40-41, 56), Lerner (J. App. 57), or Nelson 
(J. App. 58). Nelson, however, took no appeal to the Civil 
Service Commission. Appellants do not dispute that these 
reassignment and final separations were in accord with the 
existing regulations. They admit that under the existing 
regulations, Candell, Fass, Fetell, Ross, Sehoenwald and 
Thaller have been reassigned to the positions in the local 
commuting area for which they are qualified and that there 
are no such positions available for Jankowitz, Lerner and 
Nelson (Appellants’ Brief, p. 4). 2 

2 Appellants say “Plaintiffs do not concede but acknowledge that 
they are bound by the determination of the Civil Service Commis¬ 
sion that there were no such positions held by nonveterans in the 
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On this appeal, appellants’ principal contention is that 
Civil Service Regulation 20.9(b) is invalid under section 4 
of the Act of August 23, 1912, 5 U.S.C. 64S, infra, and Sec¬ 
tion 12 of the Veterans Preference Act of 1944, 5 U.S.C. S61, 
infra. Appellants contend that by statute a veterans pref¬ 
erence is not qualified in any way and that in a reduction in 
force, a veteran has a right to be reassigned to any posi¬ 
tion wherever the agency operates throughout the United 
States, for which he possesses the minimum requirements; 
i.e., passing of a civil service examination for the position 
regardless of its experience qualifications. The appellants 
have three minor contentions: (1) that Nelson was not 
required to appeal his separation by the Veterans Adminis¬ 
tration to the Civil Service Commission wfithin the time 
limits fixed by regulation before bringing this suit; (2) that 
Jankowitz was not given the thirty-day notice required by 
section 14 of the Veterans Preference Act, 5 U.S.C. 863; 
and (3) that Jankowitz and Nelson were entitled to the po¬ 
sitions in existence in April 1950 regardless of the fact that 
at the time their cases were sent back to the agency for 
corrective action in October 1950, there were no available 
positions for them. 

On cross-motions for summary judgment, the court below 
upheld the validity of Civil Service Regulation 20.9(b) and 
passed over the other questions (J. App. 64,136). Appellee 
submits that the decision below is correct; that a veterans 
preference is limited to competing employees; that the reg¬ 
ulations are wholly reasonable and valid; they represent 
established practice and their validity has been confirmed 
by Congress. The minor contentions, if they must be 
reached, are without merit. Nelson’s failure to take a 
timely appeal bars his suit here; a section 14 notice is not 
required under Section 12 of the Veterans Preference Act; 
and positions no longer available are of no significance. 


New York area . . .” (Appellants’ Brief, p. 4.) Appellants sug¬ 
gestion in the rest of the sentence that the Commission found that 
there were such positions for Jankowitz and Lemer is without sub¬ 
stance, see infra, p. 21. 
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STATUTES INVOLVED 

Section 12 of the Veterans Preference Act of 1944, 5 
U.S.C. 861, reads in relevant part as follows: 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em¬ 
ployment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com¬ 
puting length of total service: Provided further , That 
preference employees whose efficiency ratings are 
“good” or better shall be retained in preference to all 
other competing employees and that preference em¬ 
ployees whose efficiency ratings are below “good” shall 
be retained in preference to competing nonpreference 

employees who have equal or lower efficiency ratings 

• * • 


Section 4 of the Act of August 23, 1912, 5 U.S.C. (1934 
ed.) 648, reads in relevant part as follows: 

That in the event of reductions being made in force in 
any of the executive departments no honorably dis¬ 
charged soldier or sailor whose record in said depart¬ 
ment is rated good shall be discharged or dropped, or 
reduced in rank or salary. 

The reduction in force regulations of the Civil Service 
Commission, 5 C.F.R. Part 20 are reprinted in full in the 
Appendix, infra p. 22. 

Executive Orders and other regulations of the Civil Serv¬ 
ice Commission are set forth in relevant part in appellants’ 
brief and in this brief. 

SUMMARY OF ARGUMENT 

I. The question in the case is whether Civil Service 
Regulation 20.9(b) is a valid definition of the competing 
group within which a veterans preference right operates. 
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It is settled that, contrary to appellants’ basic argument, a 
veterans preference operates only within a competing 
group and that a regulation of the Commission is clearly 
valid if it represents an established practice and is reason¬ 
able. Elder v. Brannan, 341 U. S. 277, is controlling. The 
regulation in question contains two elements: First, that 
the right of reassignment is limited to available positions 
within the commuting area where the reduction in force 
takes place, and second, that it is limited to positions for 
which the employee is fully qualified. We show in detail 
that both of these limitations represent established prac¬ 
tices prior to the adoption of the 1944 act; that they are 
reasonable on their face and fully within the authorization 
of the Commission to promulgate regulations carrying out 
the purposes of section 12 of the Veterans Preference Act. 
Appellants insist upon a construction of the 1912 legisla¬ 
tion that would require a lengthy and expensive nationwide 
readjustment of personnel throughout an agency to provide 
successive displacements of incumbents in a wide variety 
of positions in order to take care of down-grading and sep¬ 
aration of personnel in a reduction in force in one office. 
This unreasonable construction of the act is not justified by 
any legislative history or prior practice. Furthermore, by 
its repeal in 1950 of Section 4 of the Act of August 23, 1912, 
without in any way altering the regulations issued by the 
Commission, Congress has indicated its approval of the 
validity of the regulation. 

II. Appellants’ minor contentions are without merit. The 
appellant Nelson is barred by his failure to exhaust his 
available remedies. A thirty-day advance notice of a re¬ 
duction in force is not required, and there were no positions 
available for Jankowitz or Lerner in October 1950 when 
their cases were remanded to the Veterans Administration 
for reassignment in accordance with the directions of the 
Civil Service Commission. 
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ARGUMENT 

I 

Civil Service Regulation 20.9(b) Is a Reasonable Regulation of 
Veterans' Preference Rights and Fully Authorized by Sec¬ 
tion 12 of the Veterans Preference Act. 

The question in this case is whether Civil Service Regula- 
20.9(b) is valid. The regulation defines the competing 
group within which a veterans’ preference right operates 
for purposes of reassignment in a reduction in force. 

A. The Veterans' Preference Operates Only Within a Competing Group 

The criteria for the determination of this question have 
been settled by the decision in Elder v. Brannan, 341 U-S. 
277. In that case, the petitioner, like appellants here, con¬ 
tended that a Civil Service regulation defining competing 
groups was an unauthorized limitation upon the absolute 
preferential rights granted to veterans by statute. But the 
Supreme Court said (p. 283): 

Petitioners contend that this feature violates the 
statute, that the proviso of § 12 plainly gives veterans 
with an efficiency rating of “good” or better an abso¬ 
lute preference over all other employees, with or with¬ 
out classified status or its equivalent. But the pro¬ 
viso, like the body of § 12, contains the term “compet¬ 
ing” employees, which necessarily implies that a vet¬ 
eran’s preference operates only within a defined group. 
And since the statute does not supply a definition, we 
must determine from the legislative history of the Act, 
and from prior legislation and regulations, whether the 
Commission’s definition may reasonably be said to 
“carry into full effect the provisions, intent, and pur¬ 
pose [of the statute].” 

This ruling by the Supreme Court effectively disposes of 
the main body of appellants’ argument. Appellants argue 
that the veterans’ preference granted by the statute is 
absolute and unlimited and that the regulation defining the 
competing groups on reassignment are therefore illegal. 
Appellants’ attempt to distinguish Elder v. Brannan, on 
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the ground that it involved only the Civil Service regula¬ 
tion defining temporary and permanent employees, but the 
rationale of the decision is plainly not limited to the par¬ 
ticular definition of competing group involved in a given 
case. 

The appellants’ strenuous argument that the veteran’s 
preference is absolute, citing Hilton v. Sullivan and other 
cases, is beside the point. All that the cited cases hold is 
that the preference is absolute over nonveterans in the com¬ 
peting group. Similarly, appellants’ lengthy argument to 
prove that section 12 of the 1944 act incorporates the bene¬ 
fits of section 4 of the 1912 act is beside the point. Con- 
cededly, the 1944 act embodies the substance of the earlier 
statute. The point is that the ruling of Elder v. Brannan 
applies to the 1912 act. 341 TJ.S. at 285. It, too, granted a 
preference only within competing groups and has been so 
construed and applied. 3S Op. A.G. 79, infra pp. 9-10; Exec¬ 
utive Order of June 4, 1925 (Appellants’ Brief, p. 18); 
Executive Order 8705, March 5, 1941, 6 F.R. 1313, 5 C.F.R. 
(1941) 12.9. 

Appellants rely upon the Executive Order of March 3, 
1923, and of March 2,1929, (Appellants’ Brief, p. 18) which 
did not expressly define the preference as applying to com¬ 
peting employees. 3 Appellants, however, cannot show that 
in practice the preference applied beyond competing groups, 
while appellee shows positively that both the 1923 and 1929 
Executive orders were in practice applied only to compet¬ 
ing groups. 38 Op. A.G. 79. Moreover, the order of 1925 
used the phrase ‘‘in competition with”; the same phrase 
was used in the 1941 Executive Order and Civil Service 
Regulations, 5 C.F.R. (1941) 12.5. Significantly, the term 
“competing employees” is used in the 1944 Act which, by 
appellants’ own argument, codified the earlier practice and 
rights existing at the time of its enactment (Appellants’ 

3 The court below apparently believed that these Executive Or¬ 
ders did grant a preference outside of competing groups. J. App. 
65, 937. But for the reasons set forth herein, we think this was an 
erroneous conclusion. 
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Brief, pp. 26-27). Finally, as we show below, Congress re¬ 
pealed the 1912 legislation by Public Law 873, 81st Cong., 
c. 1123, September 30, 1950. It did so without altering any 
of the regulations issued by the Civil Service Commission 
under the 1944 act, which restrict the preference to compet¬ 
ing groups. 

The question in this case, therefore, is whether Civil Serv¬ 
ice Regulation 20.9(b) can reasonably be said to carry into 
effect the provisions and intended purposes of the 1944 
statute as a reasonable definition of the term “competing” 
employees. The regulation contains two elements, both of 
which are under attack here: first , that the reassignment 
is limited to available positions within the commuting area, 
and second , that it is limited to positions for which the em¬ 
ployee is fully qualified. We shall show that both of these 
limitations represent established practices prior to the 
adoption of the 1944 act; that they are reasonable on their 
face and fully within the authorization of the Commission 
to promulgate regulations under the act; and that they have 
been approved by Congress. 

B. The l imitati on of the Competing Group to Positions in the 
Co mmutin g Area Is Valid 

1. It represents established practice under the 1912 and 

1944 legislation. 

We have clear evidence that competing employees by 
long-established rule refers only to employees within the 
commuting area. 38 Op. A.G. 79, 83 (1934). In that opin¬ 
ion, the Attorney General said: 

Answering your other question, I concur in the con¬ 
clusion of your Solicitor that the employee is to be con¬ 
sidered as in competition only with other employees at 
the Chicago Station [where the reduction in force took 
place], within the contemplation of the Executive order 
relating to military preference. This view, as I am 
also informed, has been generally accepted and applied, 
and a strong presumption of correctness attaches to 
the administrative construction thus evidenced. Fur¬ 
thermore, the contrary view would be highly imprac- 
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ticable of application, requiring the transferring of em¬ 
ployees from one station to another, perhaps far dis¬ 
tant, in order to accomplish a reduction in force in a 
single office. In fact, an absurdity would be produced 
if the reduction in force were required by lack of funds 
and, yet, could not be accomplished without additional 
expense incident to such shifting of employees. 

This ruling applies with particular force here since it was 
an express interpretation of the 1912 act and the executive 
orders issued thereunder upon which the appellants rely. 
Thus, as part of its argument that the 1912 action is not 
limited to competing employees, the appellants cite the ex¬ 
ecutive orders of March 3, 1923 and March 2, 1929, and 
June 4,1925, and also 34 Op. A.G. 159. (Appellants’ Brief, 
p. 18) All of these executive orders and the prior opinion 
of the Attorney General are expressly referred to in the 
1934 ruling which upholds the limitation of preference 
rights to positions in the local office where the reduction in 
force is taking place. 38 Ap. A.G. 80-81. This 1934 opinion 
makes it clear that the prior executive orders and opinion 
merely held that the preference is absolute over non- 
veterans in the competing group. We concede that vet¬ 
erans have such an absolute preference in the competing 
group as held in Hilton v. Sullivan, supra , but the question 
in this case is not whether the preference is absolute, but 
what is the competing group. 

We submit that the limitation of the competing group to 
the local commuting area was clearly established under the 
1912 act and is therefore well within the criteria of Elder v. 
Brannan, supra. It will be noted that in fact the current 
regulation goes beyond prior practice and extends the right 
of reassignment to all offices within the commuting area 
rather than to the office in which the reduction in force takes 
place. 38 Op. A.G. 79, supra. In the case at bar, the com¬ 
muting area included six installations or offices employing 
11,635 employees (J. App. 60, 131-132). 

Appellants’ argument that the regulations of the Com¬ 
mission did not confine veterans ’ retention rights to a local 
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commuting area until 1950 (Appellants’ Brief, p. 22) is 
totally unfounded. This limitation, as appellants concede, 
was in the 1943 regulation in terms of the “organizational 
unit” where the reduction in force took place (Appellants’ 
Brief, p. 20). The phrase “in the same geographical loca¬ 
tion” was used in the first regulations issued under the 
Veterans Preference Act of 1944 (see 5 C.F.E-. 1944 Supp. 
12.309(c)) and continued in effect until July 1947. In July 
1947, the regulation was amended but not as appellants 
claim, to grant an unlimited right of reassignment to any 
other geographical area. On the contrary, only a limited 
right of reassignment was granted to subgroup A-2 pre¬ 
ference employees, who had five or more years of federal 
service, and then only to positions in another geographic 
area for which they were qualified, that was either vacant 
or occupied by a war service or temporary employee. Thus, 
5 C.F.R. (1947 Supp.) 20.9(c) was amended by adding the 
following: 

Subject to the other requirements set forth above, 
agencies shall consider such group A-2 employees with 
competitive status who is reached in a reduction and 
who has had five or more years of Federal Government 
service, including active military service, for reassign¬ 
ment to a position either vacant or occupied by a war 
service or a temporary employee in the agency at 
another geographic area where reassignment within his 
present geographic area cannot be made and the em¬ 
ployee desires to be considered for a position in such 
other area. Offers of reassignment of status em¬ 
ployees in subgroup A-2 shall be made prior to the 
expiration of the first sixty days of nonduty status. 

On July 1,1949, this clause of the regulation was revised 
to extend the right of reassignment to subgroups A-l and 
A-2 preference employees with five years’ service to posi¬ 
tions held by nonveterans. 14 F.R. 3610, sec. 20.9(c) (1) (2). 
Appellant has cited only the first paragraph of this regu¬ 
lation (Appellants’ Brief, p. 21). The section in full reads 
as follows: 
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(c) Reassignment $ to continuing positions in other 
commuting areas. Where reassignments cannot be made 
within the local commuting area, reassignments in 
other commuting areas acceptable to the employee are 
required in lieu of separation or furlough, within sixty 
days after termination of pay status including the dis¬ 
placement of other employees where necessary, unless 
a reasonable offer of reassignment is refused, as 
follows: 

(1) Any employee in subgroup A-l Plus, to a con¬ 
tinuing position of like seniority, status and pay. (Sec. 
8, 54 Stat. S90; sec. 9, 62 Stat. 614; 50 U.S.C. App. 308, 
459) [This refers to veterans in their first year of re¬ 
instatement after return from military service.] 

(2) Any employee in subgroup A-l or A-2, with 
competitive status in a position in the competitive ser¬ 
vice, who has at least five years of creditable service, 
to a continuing position in the competitive service, for 
which he is qualified if there is such a continuing posi¬ 
tion held by an employee who is not in group A. 

Less than six months later, on January 7, 1950, this ex¬ 
periment with limited right of reassignment outside the 
geographic area or local commuting areas as it is now 
termed was abandoned and the regulation promulgated as 
it now reads. 15 F.R. 49; 5 C.F.R. (1950 Supp.) 20.9(b), 
supra. It can be safely presumed that the short experiment 
was abandoned because it was unworkable and unwise for 
the reasons set forth in the Sweet affidavit (J. App. 59-62). 

2. The limitation of reassignment rights to positions in the 
commuting area is reasonable and fully within the 
authorization of the Civil Service Commission to pro¬ 
mulgate such regulations. 

The history of 20.9(b) is proof of its reasonableness. As 
just noted, even a limited extension of reassignment rights 
to cover positions located any where in offices of the agency 
throughout the United States proved unworkable. As the 
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Sweet affidavit explains (J. App. 59-62, 131-133), the 
Veterans Administration employs over 194,000 persons. 
Any agency-wide consideration of available positions to 
meet a reduction in force in one area would involve almost 
impossible administrative problems. Not only must a sur¬ 
vey and determination be made for the employee who is to 
be reassigned, but also for the employee who is displaced, 
and down the line till the displacement throughout the 
agency reaches a stop. The procedure under the present 
regulations has been criticized by a special Senate study 
as expensive, burdensome and inefficient. 4 To extend 
reassignment as contended for by appellant would multiply 
costs, burden and inefficiency. Moreover, the benefits which 
veterans would derive would be small, since it is likely that 
only a few would uproot themselves and transfer to new 
places. The displacement of a local employee by a stranger 
to a community would not create the best morale. In addi¬ 
tion, the whole scheme requires a centralization of adminis¬ 
trative personnel management when autonomy in such de¬ 
tails is preferred and more efficient. 

The existing regulation meets the test of Elder v. 
Brmnan, supra. It represents established practice, carries 
out the legislative intent, and is a reasonable definition of 
competing groups. It is accordingly well within the statu¬ 
tory authority of the Civil Service Commission to promul¬ 
gate such regulations. 

Section 12 of the Veterans Preference Act, supra, pro¬ 
vides that reductions in force shall be made in accordance 
with regulations of the Commission. In addition, Section 
IS of the Act (5 II.S.C. 86S) specifically authorizes the Com¬ 
mission to issue appropriate rules and regulations: 

It shall be the authority and duty of the Civil Service 
Commission in all cases under the classified civil ser¬ 
vice to make and enforce appropriate rules and regula- 

4 Senate Committee on Civil Service, Subcommittee on Federal 
Manpower Policies, Synopsis of Progress Report. (Three copies of 
this report have been lodged with the Clerk, for the convenience of 
the Court. A copy has been mailed to counsel for appellants. 
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tions to carry into full effect the provisions, intent, and 
purpose of this chapter and such Executive Orders as 
may be issued pursuant thereto and in furtherance 
thereof: Provided, That any recommendation by the 
Civil Service Commission, submitted to any Federal 
agency, on the basis of the appeal of any preference 
eligible, employee or former employee, shall be com¬ 
plied with by such agency. 

The authority of the Commission to make regulations 
governing reductions in force under Section 12 has been 
squarely upheld by the Court of Appeals for this Circuit. 
Elder v. Brannon, supra; Hilton v. Forrestal, 165 F. 2d 251, 
affirmed Hilton v. Sullivan, 334 U.S. 323, 334-339; Ashley v. 
Ross, U.S. App. D.C. , 191 F. 2d 655. In the Hilton 
case, the Court recognized that the adjustment of conflict¬ 
ing job rights in a reduction in force was a difficult problem, 
that Congress wisely gave the Commission discretion to 
formulate reasonable rules, and that the Commission was 
not confined to the factors expressly mentioned in the 
statute. The Court said (165 F. 2d at 253-254): 

From a practical point of view, we think that Con¬ 
gress meant to give the Commission a wide measure of 
discretion in the formulation of rules to deal with the 
difficult administrative problem arising from the re¬ 
duction of federal employees and the complications of 
veterans’ rights. It did not, we think, mean to fore¬ 
close the Commission by unequivocally requiring that 
veterans, regardless of length of service, be retained 
over nonveterans, regardless of length of service; or 
that comparatively inexperienced veterans compose the 
reduced federal force in preference to experienced non¬ 
veteran personnel. But we think that Congress left 
that difficult solution largely to the Commission, and so 
long as the Commission stays within the reasonable 
limits of the “due effect” directive, the courts must 
leave it there. 
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The conclusion can be stated in the following language of 
the Supreme Court in Elder v. Brannan, 341 U.S. at 285: 

In sum, the Commission’s retention regulations can 
hardlv be called invalid for making a distinction on the 
basis of tenure w’hen they reflect a long-standing defin¬ 
ition of “competing” groups, when they were issued 
by the agency which proposed the statutory language 
finally adopted, and when Congress indicated uo intent 
whatsoever to supply a new~ standard. 

3. The validity of the regulation has been confirmed by 
Congress. 

It will be recalled that in Elder v. Brannan, supra , the 
court said that the question was whether the regulations 
carried out the intent of the Veterans Preference Act. Con¬ 
clusive proof that Civil Service regulation 20.9(b) carries 
out the intent of section 12 of the Act and is consistent 
with the congressional purpose to retain all benefits of the 
1912 act is furnished by the repeal of the 1912 act in 1950 
(Pub. Law. S73, 81st Cong., c. 1123, Sept. 30,1950). Section 
20.9(b) had been in existence in substantially its 1949 form 
since 1044; it can be presumed that Congress was aware of 
the nature of the regulations, particularly since the ad¬ 
ministration of the Act is carefully scrutinized by the 
veterans organizations, 'which sponsored the legislation. Its 
failure to require any change in the regulations or !to 
otherwise modify the authorization of the Civil Service 
Commission is proof of Congressional acceptance of the 
regulations. United States v. Philmac, 192 F. 2d 517 
(CA 3). 


C. The Requirement That an Employee Must be Fully Qualified for a 
Position to Which He Has a Right of Reassignment Displacing the 
Incumbent is Valid 

1. It represents existing practices. 

This element of Civil Service Regulation 20.9(b) chal¬ 
lenged by appellants merely says that a person should be 
able to step into a job and take it over with only a short 
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training period on a job if be is to have a right to displace 
the incumbent who is presumably performing the job satis¬ 
factorily. It represents the established practice in 
existence prior to the enactment of the 1944 act. As we 
have shown above, the appellants’ argument that the 1912 
act granted veterans rights without regard to competing 
groups is completely untenable. Indeed, the Civil Service 
regulation in effect in 193S provided that “in making a 
reduction in force only those employees in the class under 
consideration (temporary, probational or permanent) who 
are engaged in the same line of work are to be considered 
as in competition with each other.” [Underlining added; 
5 C.F.R. (1938) 12.105(b).] There was no provision for 
reassignment in this earlier regulation. 

This highly restrictive definition of the competing group 
for all purposes of a reduction in force was replaced in 1943 
by the following clause: 

No employee entitled to military preference shall be 
separated instead of being demoted if any other em¬ 
ployee of lower standing on the reduction in force list 
is demoted unless such employee has restoration rights 
to the lower-grade position or unless it can be demon¬ 
strated as a mater of fact that the employee entitled to 
military preference could not perform, the duties of 
the lower-grade position within a reasonable training 
period. [5 C.F.R. 1943 Supp. 12.309(a), p. 75.] (Italics 
added.) 

Thus, the 1943 regulation broadened the earlier definition 
of competing area to include the right of reassignment to 
a position which could be filled “within a reasonable train¬ 
ing period.” 

The first regulations issued under the Veterans 
Preference Act changed the key phrase as follows: 

(c) Exceptions; status employees. Whenever a reten¬ 
tion group A employee with a classified (competitive) 
civil service status cannot be retained in his present 
position, he shall be given an opportunity for transfer 
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or reassignment to a continuing position at the same 
geographical location: Provided, That there is avail¬ 
able a position under the Civil Service Act and rules, 
not occupied by a retention group A employee with a 
classified (competitive) civil service status, which may 
reasonably be expected to continue for one year or 
more, which the retention group A employee is quali¬ 
fied to fill without undue interruption to the activity in¬ 
volved. Departments are authorized to waive this para¬ 
graph in the cases of retention group A employees who 
have restoration or reemployment rights to positions 
in other departments. [5 C.F.R. (1944 Supp.) 
12.309(c).] (Italics added.) 

In 1947, the qualification for reassignment was shortened 
to the phrase “qualified to fill.” Thus, the regulation read: 

(c) Exceptions; status employees. No employee in 
retention group A-2, A-3, or A-4 with competitive 
status and serving in a position in the competitive serv¬ 
ice may be separated or furloughed in a reduction in 
force if there is a position in the competitive service in 
the department in any other competitive area or com¬ 
petitive level within the geographic area, which may 
reasonably be expected to continue for 3 months or 
more, not filled by a retention group A employee, zuhich 
he is qualified to fill, unless he refuses a reasonable 
offer of transfer to a position meeting these require¬ 
ments, including reduction in pay if necessary. (5 
C.F.R. (1947 Supp.) 20.9(c)) (Italics added.) 

The phrase “fully qualified” was used in the 1949 regu¬ 
lation, in force in the case at bar, supra. The intent of the 
regulation was explained in the Federal Personnel Manual 
in the following words: 

Qualifications for reassignment.—The reassignment 
rights under Part 20 must be construed to require the 
reassignment of any employee to another position if 
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the employee is fully qualified to perform the duties of 
the position. The determination of entitlement to con¬ 
tinuing employment in another position under these 
provisions shall take into account the employee’s quali¬ 
fications (education, training, and experience) and all 
further facts appropriate in determining whether he 
could perform the duties of the position for which he 
is being considered. To be “fully qualified” the em¬ 
ployee must have the knowledge, skills, techniques, and 
adaptability required in the position and be capable of 
assuming and performing acceptably the duties thereof 
without training in the basic fundamentals of the posi¬ 
tion. However, it must be recognized that a reasonable 
amount of instructions depending upon the nature of 
the duties of the position, may be necessary in some 
cases to familiarize an employee with the organiza¬ 
tional structure, and workload, also any office policies 
and routines which must be followed in the application 
of the basic knowledge, skills, and techniques required 
in the job. An employee shall have the right to be 
placed in another position in lieu of separation unless 
there are facts from which it would be reasonable to 
conclude that his placement in the position would cause 
undue interruption in the work program of the agency, 
(p. R3-13.) 5 

It may be noted that the adjective “fully” was deleted 
from the 1949 regulation by amendment of July 7, 1951. 
16 F.R. 6609. But the above definition of the qualifications 
in the Federal Personnel Manual was expressly left un¬ 
changed, except for a similar deletion of the adjective. The 
Commission explained that the revision was made only be¬ 
cause some field agencies were applying “fully qualified” 
in an unreasonably restrictive way. (United States Civil 
Service Commission, Federal Personnel Manual, Transmit- 


5 It will be noted that this explanation incorporates the previous 
elements of being able to take the job within a reasonable training 
period and without undue interruption to the work program. 
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tal Sheet No. 348, July 10, 1951.) 6 It cannot be contended 
that the regulation was unreasonably applied in the case 
at bar, since the Commission has sustained the actions 
where appeal was taken to it, and where no appeal was 
taken, this Court, as we show below, cannot review the 
application of the regulation. 

It is thus apparent that the requirement of Civil Service 
Regulation 20.9(b) that a preference employee be fully 
qualified to displace an incumbent is an established histor¬ 
ical definition of the competing group within which 
veteran’s preference operates. Appellants cannot show 
that the veteran’s preference ever granted a right to dis¬ 
place the incumbent in a position for which the veteran 
possessed only “minimum eligibility qualifications.” On 
the contrary, the earliest regulation restricted the pre¬ 
ference to “persons engaged in the same line of work” and 
the regulations since 1944, under the Veterans Preference 
Act liberalized this preference by extending it to any line 
of work which the preference employee could do as well as 
the incumbent. 

2. The limitation “fully qualified ’’ is reasonable amd fully 
authorized. 

It is important to bear in mind that the right of reassign¬ 
ment involves the right to displace an incumbent. It is not 
the right to be retained in a position occupied at the time 
of a reduction in force. A veteran preference employee 
retains that position over all nonveterans if he has a merit 
rating of good or better, and if his rating is less than good, ! 

6 The transmittal sheet made the following explanation: Sec. 
20.9 of the Commission’s Regulations is revised to delete the word 
“fully” from the term “fully qualified” which occurs in two places 
in the present regulation. This change is made because of com¬ 
plaints that some agencies, in the field service in particular, are 
applying the term “fully qualified” in such a manner that reas¬ 
signments to continuing positions are unreasonably restricted. The 
word “fully” in “fully qualified” is also being struck out on 
pages R3-13 and R3-14. 
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against nonveterans with a preference less than good. It is 
only reasonable to require that the employee taking over 
another’s job as distinguished from holding his own be 
able to perform it as well as the incumbent. 

Appellant’s argument that a veteran is entitled to dis¬ 
place the incumbent of any position for which the veteran 
possesses “minimum eligibility requirements” has no 
foundation in prior practice. It is, moreover, highly un¬ 
reasonable. It amounts to a claim that a person who has 
passed the bar examinations and been admitted to practice, 
and is therefore eligible for a legal position, should be 
entitled to displace the incumbent of a legal position re¬ 
quiring years of trial experience. Taken together with ap¬ 
pellant’s contention that reassignment should extend 
throughout an agency, appellants are insisting upon a con¬ 
struction of the act that would require a lengthy, expensive 
nationwide readjustment of personnel throughout an 
agency, to provide successive displacements in a wide va¬ 
riety of jobs, in order to take care of down grading and sep¬ 
arations of personnel in a reduction in force in one office. 

For the reasons stated above, in Point B. 2, the regula¬ 
tion is fully authorized. 

3. The validity of the “fully qualified ” requirement was 
confirmed by Congress. 

For the reasons noted above, in Point B. 3, Congress con¬ 
firmed the validity of this element of section 20.9 (b) when 
it repealed the 1912 act. 

II 

Appellant's Minor Contentions Are Without Merit. 

1. Appellant Nelson failed to file his appeal to the 
Regional Director of the Civil Service Commission within 
the 10 days prescribed by 5 C.F.R. (1950 Supp.) 20.13. 
Appendix, infra i, p. 16. He thereby failed to exhaust avail¬ 
able administrative remedies and his suit here is barred. 
Johnson v. Nelson, S6 C.A. D.C. 98,180 F. 2d 3S6, certiorari 
denied 339 U.S. 957. The fact that Nelson challenged the 
validity of a regulation is no different from the case where 
a plaintiff challenges the constitutionality of a statute. 
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The rule of exhaustion of administrative remedies never¬ 
theless applies to such a suit. Aircraft & Diesel Corp. v. 
Hirsch, 331 U.S. 752. 

2. Appellant Jankowitz’s contention that he was entitled 
to a 30-day notice under section 14 of the Veterans Pre¬ 
ference Act is disposed of by the decision of this Court in 
Ashley v. Ross, supra. 

3. There is no merit whatever to the claim that the Civil 
Service Commission found that there were positions avail¬ 
able for Jankowitz and Lerner, pursuant to 5 C.F.R. 
20.9(b). The Commission noted only that such positions 
were available when the reductions in force took place in 
April 1950. In connection with its determination that the 
defendant had not accorded these two appellants their full 
reassignment rights, the defendant was ordered to take 
corrective action in October 1950. At that time, it reported 
that there were no available positions for Jankowitz or 
Lerner and the Commission accepted its report (J. App. 
40-42). Appellants have no cause to complain. This Court 
in 1952 could hardly order the appellants reinstated to 
positions which were not available in October 1950. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Holmes Baldridge, 

Assistant Attorney General. 

Charles M. Irelax, 

United States Attorney 

Of Counsel: 

Edward H. Hickey, 

Joseph Kovxer, 

Attorneys, Department of Justice. 
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APPENDIX 

Pari 20—Retention Preference Regulations for Use in Reductions 

in Force 

(In effect in April-October 1950) 

Sec. 

20.1 Extent of part 

20.2 Definitions 

20.3 Retention preference; classification 

20.4 Completion of employee records 

20.5 Determination of competitive area 

20.6 Special regulations relating to consolidations and 
mergers 

20.7 Retention register 

20.8 Sequence of selection 

20.9 Actions 

20.10 Notice to employees 

20.11 Reinstatement priority 

20.12 Special regulations on liquidation 

20.13 Appeals 

20.14 Further appeals to the Commissioners 

20.15 Finality of Commission recommendation 

Authority: Sections 20.1 to 20.15, inclusive, issued un¬ 
der secs. 11 and 19, 58 Stat. 390, 391; 5 U. S. C. 860, S68. 
Sections 20.1 to 20.15 apply sec. 12, 58 Stat. 390; 5 U. S. C. 
861. Other statutory provisions applied are cited to text 
in parentheses. 

Sec. 20.1 Extext of Part. The regulations in this part 
establish degrees of retention preference and uniform rules 
for reductions in force. They apply to all civilian employ¬ 
ees in the executive branch of the Federal Government, and 
in the municipal government of the District of Columbia, 
except those whose appointments are required to be ap¬ 
proved by the Senate, and those who are appointed by the 
President of the United States. (Sec. 20, 58 Stat. 391; 5 
U. S. C. 869.) 

Sec. 20.2 Definitions. For the purpose of the regula¬ 
tions in this part definitions are given for words, terms 
and phrases as follows: 
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(a) “Reduction in force” means the involuntary separa¬ 
tion of an employee from a duty and pay status for more 
than 30 days, by furlough or by separation from the rolls, 
in order to reduce personnel. Reduction in personnel may 
be due to lack of funds, personnel ceilings, reorganization, 
decrease of work, or for other reasons. The term does not 
apply to termination of temporary appointments, retire¬ 
ment of employees, or actions proposed for such reasons as 
will promote the efficiency of the service. 

(b) “Retention credits” are credits given for length of 
Federal Government service and performance ratings of 
“Satisfactory” or better. 

(c) “Federal Government service” means the total of 
all periods of civilian service in the executive, legislative 
and judicial branches of the Federal Government and in the 
District of Columbia Government, and of all active military 
service whether or not veteran preference is given therefor 
and whether or not it is creditable for civil service retire¬ 
ment purposes. 

(d) “Performance rating” means the current official per¬ 
formance rating under a performance rating plan which 
has been approved by the Civil Service Commission. 

(e) “Competitive area” means that part of an agency 
within a local commuting area, or combination of local com¬ 
muting areas, within which employees are considered to be 
in competition, in their respective competitive levels. 

(f) “Competitive level” means all positions within a 
competitive area in the same grade of the same service, 
trade, or profession (although they may have different titles 
or different pay rates), in which interchange of personnel 
is feasible. 

Sec. 20.3 Retention Preference; Classification. For 
the purpose of determining the relative rights to retention 
in the service in reductions in force, employees shall be 
classified in major groups PA, TA, X, Y, B, and C, accord¬ 
ing to tenure of employment, and by subgroups 1, 2, 3, and 
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4 on the basis of veteran preference and performance rat¬ 
ings as set out below. 

The subgroups under each major tenure group are: 

Subgroup 1. With veteran preference unless perform¬ 
ance rating is less than “Satisfactory.” 

Subgroup 2. Without veteran preference unless per¬ 
formance rating is less than “Satisfactory.” 

Subgroup 3. With veteran preference where perform¬ 
ance rating is less than “Satisfactory.” 

Subgroup 4. Without veteran preference where per¬ 
formance rating is less than “Satisfactory.” 

Group PA. All employees currently serving under abso¬ 
lute or probational appointments in positions held by the 
employee on a permanent basis, including preference eli- 
gibles in excepted positions under appointments without 
time limitation. 

Special Subgroup PA-1 Plus. During one-year pe¬ 
riod after restoration, as required by law. (Section 8, 
54 Stat. 890; section 9, 62 Stat. 614; 50 U. S. C. App. 
30S, 459.) 

Group TA. All employees with permanent tenure serv¬ 
ing under an indefinite promotion, demotion, or reassign¬ 
ment. 

Group X. All employees with competitive status serving 
under indefinite appointments which were made after Sep¬ 
tember 1, 1950, with no break in service of more than 30 
days. 

Group Y. Each employee eligible to acquire competitive 
status under authority of Executive Order 100S0 or Execu¬ 
tive Order 10157 until (1) it is determined that he will not 
be recommended by the agency for competitive status, (2) 
the time limit for recommending status is past, or (3) the 
recommended status is disapproved by the Commission. 
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Group B . All employees in positions in the competitive 
service without competitive status under appointments 
without time limitations; all employees in competitive or 
excepted positions serving under appointments with time 
limitations, except those specifically covered in groups TA, 
X, and C. 

Group C. All employees in the competitive service serv¬ 
ing under appointments with definite time limitations im¬ 
posed in accordance with section 2.114 of this chapter, or in 
accordance with specific authority of the Commission; all 
employees in the excepted service with definite time limita¬ 
tions of one year or less. 

Sec. 20.4 Completion of Employee Records, (a) Agen¬ 
cies are responsible for maintaining current records of in¬ 
formation necessary for determining relative retention 
preference of employees. 

(b) If those records are incomplete, they shall be sup¬ 
plemented by written statements from employees, each sup¬ 
ported by a signed certificate substantially as follows: 

I certify that the information submitted herewith is true, 
correct, and complete to the best of my knowledge and be¬ 
lief. 

Sec. 20.5 Determination of Competitive Area, (a) An 
agency desiring to establish a general plan of competitive 
areas shall submit its proposal to the Central Office of the 
Commission for review and approval. Subsequent clear¬ 
ance with the Commission of areas conforming to an 
approved general plan will not be necessary unless the 
organizational structure of the agency or other facts upon 
the basis of which the existing general plan was approved, 
has changed materially. 

(b) In the absence of an approved general plan the 
normal competitive area shall be a bureau or equivalent 
part of an agency in the departmental service, or all of a 
field installation, or any combination of these as may be 
determined by the agency. 
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Sec. 20.6 Special Regulations Relating to Consolida¬ 
tions and Mergers, (a) Before any reduction in force is 
made in collection with the transfer of any or all of the 
functions of an agency to another continuing agency, all 
preference eligibles and all employees serving with 
permanent tenure in positions identified with such functions 
shall be transferred to such continuing agency, without 
change in tenure of employment. 

(b) Employees whose positions are identified with func¬ 
tions transferred solely for the purpose of liquidation shall 
not be entitled to the reassignment benefits of section 20.9 
in the receiving agency, unless identified with operating 
functions which are specifically authorized at the time of 
transfer to continue in operation for a period of more than 
sixty days. 

Sec. 20.7 Retention Register —(a) Compilation. A re¬ 
tention register shall be compiled for each competitive level 
affected by the reduction in personnel, from records 
brought up to a current basis. Such register shall include 
all employees whose official positions are in the competitive 
level excluding therefrom only those who are serving in the 
armed forces of the United States or in the merchant 
marine, with reemployment rights. 

(b) Separation of registers. Separate competitive levels 
shall be established for employees in positions in the com¬ 
petitive service, employees in excepted positions, seasonal 
employees, employees serving on a when-actually-employed 
(WAE) basis, and part-time employees. 

(c) Employees serving under intra-agency indefinite per¬ 
sonnel actions. Whenever retention preference regulations 
are applied any permanent employee in a position to which 
he has been given an indefinite promotion, demotion, or re¬ 
assignment shall be considered in competition with only 
those permanent employees who also have been given in¬ 
definite promotions, demotions, or reassignments, except 
that in being considered for separation or demotion from 
his permanent position or grade he shall be in competition 
with all competing permanent employees. 
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(d) Order of standing. Retention registers shall be 
arranged in the order of tenure groups and by sequence 
according to retention credits within subgroups reflecting 
higher retention standing for those having a higher number 
of retention credits. Retention credits need not be com¬ 
puted or indicated on the register for employees in sub¬ 
groups not affected by the reduction, in subgroups from 
which all employees are to be separated, or in retention 
group C. 

(e) Availability for inspection. Retention registers re¬ 
flecting the required order of standing shall be open for 
inspection by employees reached for action by reduction in 
force and by representatives of the Civil Service Commis¬ 
sion. 

Sec. 20.S Sequence of Selection —(a) Actions. Within 
each competitive level action must be taken to eliminate all 
employees in lower subgroups before a higher subgroup is 
reached, and within each subgroup of retention groups PA, 
A, X, Y, and B action must be taken concerning all em¬ 
ployees with a lower number of retention credits before an 
employee with a higher number of retention credits is 
reached, except as provided in paragraph (c) of this 
section. 

(b) Breaking ties. Whenever two or more employees 
are tied as to total retention credits in retention group PA, 
TA, X, Y, or B the tie shall be broken first by considering 
half years of service in excess of total full years for which 
retention credits were granted. If a tie still exists it shall 
be broken by administrative decision, which may take into 
account such factors as official conduct, efficiency, number of 
dependents, length of service, or fitness for the job. 

(c) Exceptions. An exception to the regular order of 
selection may be made only when the employee to be re¬ 
tained is engaged on necessary duties which cannot be taken 
over, without undue interruption to the activity, by any 
employee with higher standing on the retention register 
who is reached for action. In all such cases, each employee 
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affected adversely by the exception must be notified of the 
reasons, and of his right to appeal to the Civil Service Com¬ 
mission for a review of such reasons. 

Sec. 20.9 Actions —(a) In general. Employees who can¬ 
not be retained in their positions because of a reduction in 
force shall be reassigned to continuing positions, fur¬ 
loughed, or separated. Furloughs shall not extend beyond 
the term of appointment and shall in no case exceed 1 year 
from the date of notice. 

(b) Reassignments to continuing positions in local com¬ 
muting area. Reassignment is required in lieu of separation 
or furlough, within the local commuting area, without inter¬ 
ruption to pay status whenever possible, to an available 
position for which the employee is fully qualified, unless a 
reasonable offer of reassignment is refused. No displace¬ 
ment will be required to permit the reassignment of an em¬ 
ployee unless such employee is fully qualified to perform 
the duties of the position in question without undue inter¬ 
ruption to the work program. 

(1) To a lower retention group or subgroup. Any em¬ 
ployee with competitive status in the competitive service in 
group PA or TA, if there is a position in the competitive 
service held by an employee in a lower retention group or 
subgroup; any employee in group X or Y in a position in 
the competitive service, if there is a position in the com¬ 
petitive service held by an employee in a lower retention 
group or subgroup; and any employee in subgroup B-l, in 
a position in the competitive service, if there is a competi¬ 
tive service position held by an employee in a lower reten¬ 
tion group or subgroup. 

(2) Within same subgroup. Any employee with competi¬ 
tive status in the competitive service in subgroup PA-1 or 
PA-2, if there is a competitive service position, the same 
as the position from which he had been promoted on a 
permanent basis within the same competitive area (installa¬ 
tion in the field service) held by an employee in the same 
subgroup with fewer retention credits. 
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(c) Reasonable offer of reassignment. An offer of re¬ 
assignment must be to a specific position which is expected 
to continue at least three months. Any offer of reassign¬ 
ment is reasonable if accepted by the employee as reason¬ 
able with knowledge of the facts. An offer of reassign¬ 
ment which is not acceptable to the employee will not be 
considered as reasonable if it involves a reduction in rank 
or compensation when a reassignment under the foregoing 
provisions could be made without reduction in rank or com¬ 
pensation. 

Sec. 20.10. Notice to Empoyees —(a) Proposed action. 
Each employee who is to be separated from the rolls, re¬ 
duced in rank or compensation, or furloughed in a reduc¬ 
tion in force, shall be given a notice in writing, stating 
specifically the action proposed to be taken in his case and 
the reasons therefor, at least thirty days in advance of the 
effective date of the action. 

(b) Status during notice period. The employee shall be 
retained in an active duty status during the advance notice 
period wherever possible. If there is an emergency requir¬ 
ing immediate curtailment of his work, a lack of funds to 
pay him for all or part of the notice period, or a lack of 
work for all or part of the period, the employee may be 
placed on annual leave, or on leave without pay at his 
request, or in a non-pay furlough status, during the notice 
period. The reasons for any time without pay during the 
notice period in any case will be reviewed upon the request 
of the employee if he appeals to the Commission. 

(c) General and special notices. When there is insuffi¬ 
cient time to plan all reassignments and other adjustments 
thirtv davs in advance of the time action will be necessarv, 
general notices may be given at least thirty days in ad¬ 
vance of proposed actions, stating that action will probably 
be necessary, outlining the reasons for the probable actions, 
and informing the employees that they will receive specific 
notices in advance of the effective dates of the actions. In 
such cases the notice periods shall be determined on the 
basis of the dates the general notices were received by the 
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employees, and the contents shall be determind on the basis 
of statements in both general and special notices. 

(d) Contents of notice. Notices to employees shall set 
forth the nature and effective date of the proposed actions, 
the place where they may inspect copies of the regulations 
in this part and the retention registers which have a bear¬ 
ing on the action in their cases, specific reasons for any 
exceptions, appeal rights within the agency and to the Civil 
Service Commission, and all available information to aid 
employees in securing other employment. 

Sec. 20.11 Reappoixtment Priority —(a) Reappointment 
reserve list. Each agency shall establish and maintain a re¬ 
appointment reserve list for each competitive area where 
career employees in subgroups PA-1 and PA-2 are 
separated in reductions in force. Each employee in sub¬ 
group PA-1 or PA-2 with competitive status who has been 
separated from a position in the competitive service on the 
basis of a notice as provided in section 20.10 shall have his 
name entered on the reappointment reserve list for all posi¬ 
tions in the competitive area for which he is qualified and 
available and continued on such list for a period of one 
year from the date of such notice, except that his name 
may be deleted from such list upon his signed written re¬ 
quest, upon his acceptance of a position in any Federal 
agency, or if he declines reappointment to a position in the 
competitive service equivalent in grade and salary to the 
position from which separated. 

Any employee separated on or after September 30, 1949, 
who has acquired a competitive status under the authority 
of Executive Order 10080, shall be entitled, upon applica¬ 
tion to the agency from which separated, to have his name 
entered upon the appropriate reappointment reserve list 
for the remaining portion of the one-year period following 
the date of the notice under which he was separated. The 
same provision is applicable to any employee separated on 
or after August 28, 1950, who has acquired competitive 
status under the authority of Executive Order 10157. 
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(b) Restriction in filling positions. No position in the 
competitive service, for which there is a qualified person 
available on the reappointment reserve list, may be filled 
by appointment of an employee of a different agency, or by 
the new appointment of any person except a qualified 10- 
point preference eligible. Furthermore, no such position 
may be filled by the reappointment of a person wdio is not 
on the reappointment reserve list, unless such person is a 
preference eligible. These restrictions shall not apply if 
all qualified persons on the reappointment reserve list de¬ 
cline, or fail to respond to, offers of reappointment to the 
position. In selections for reappointment from such re¬ 
serve lists, qualified preference eligibles shall have prefer¬ 
ence. Exceptions to these provisions may be made for 
reasons which promote the efficiency of the service: Pro¬ 
vided, That each person who is not selected as a result of 
such exception shall be given a written statement of the 
reasons which promote the efficiency of the service, with an 
opportunity to answer and to have a written decision on the 
answer, and to appeal such decision to the Civil Service 
Commission. 

(c) Appeals. Any former employee entitled to reappoint¬ 
ment priority under the foregoing provisions may appeal 
to the Civil Service Commission by presenting factual in¬ 
formation that he was denied reappointment by the appoint¬ 
ment of another person in violation of these provisions, or 
that the reasons for an adverse exception were not such as 
would promote the efficiency of the service. 

Sec. 20.12 Special Regulations on Liquidation— (a) 
Effecting separations. Whenever it has been determined 
that all functions and all positions in the entire agency or 
an entire competitive area are to be abolished within a 
specified period of time, actions may be taken with regard 
to individual employees at different dates at administrative 
discretion. However, a preference eligible shall not be re¬ 
lieved from active duty before any competing employee 
in a lower retention subgroup is relieved from active duty, 
where their positions are immediately interchangeable. 
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(b) Notices. Employees reached for separation under 
this section shall be given individual notices in writing con¬ 
forming generally to the notice requirements under Sec. 
20.10. These notices, in addition, shall contain a statement 
of the law, Executive order, or other authority which re¬ 
quires the liquidation, and the time period in which the 
liquidation is to be accomplished, and shall inform the em¬ 
ployees of their rights to appeal to the Commission if they 
feel that there has not been compliance with the provisions 
of the regulations in this part. 

(c) Competitive area. Where it is necessary to liquidate 
a major activity which is not an entire competitive area, or 
which is a part of two or more competitive areas, the Com¬ 
mission will consider a request to establish such activity 
as a competitive area for the purpose of such liquidation. 

(d) Restriction. A mere limitation of authority to a 
specified date in the law which establishes, authorizes, or 
extends an agency is not a basis for the application of the 
special provision on liquidation. 

Sec. 20.13 Appeals, (a) Any employee notified of pro¬ 
posed action by reduction in force wTio believes that the 
regulations in this part have not been correctly applied may 
appeal to the appropriate office of the Civil Service Com¬ 
mission, stating reasons for believing the proposed action 
to be improper, within ten days from the date he received 
notice of the proposed action, or within ten days after a 
decision by the agency on his answer to any notice giving 
him an opportunity to answer. 

(b) The Commission will not consider the correctness of 
a performance rating as a basis for appeal under the regu¬ 
lations in this part unless the appellant is a permanent or 
indefinite preference eligible, the rating appealed is less 
than “Satsfactorv,” there is no performance rating board 
of review established under section 7 of the Performance 
Rating Act of 1950, to which he can appeal, and diligent 
use has been made of administrative appeals procedures 
or justification is given for failure to use such procedures. 
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Consideration of such appeals shall be limited to ascertain¬ 
ing whether the performance rating should be “less than 
‘Satisfactory’ ” or “ ‘Satisfactory’ or better.” (Sec. 14, 63 
Stat. 1067; 5 U. S. C. Sup. Ill 863; 63 Stat. 970; 5 U. S. C. 
1142; Public Law 873, Slst Cong.) 

(c) Commission determinations of qualifications for 
specific positions, in the consideration of appeals under 
regulations in this part, shall be on the basis of all avail¬ 
able facts concerning such qualifications. 

Sec. 20.14 Further Appeals to the Commissioners, (a) 
An appeal may be made by the employee or the employing 
agency from the initial decision within the Commission, to 
the Commissioners, United States Civil Service Commis¬ 
sion, Washington 25, I). C., within seven days of the date of 
receipt of notification of the initial decision. 

(b) Appeals under this section shall be referred to the 
Commission’s Board of Appeals and Review for review of 
the record and for such further hearings as the Board may 
deem necessary. 

(c) The appellant or his designated representative and 
the employing agency shall be notified of the decision on 
appeal to the Commissioners. 

Sec. 20.15 Finality of Commission Recommendation. It 
shall be mandatory that agencies take corrective action 
without delay conforming to the Commission’s recom¬ 
mendation. Such action may be stayed when a further 
appeal to the Commissioners is made in accordance with 
Sec. 20.14, until such time as the Commission’s decision on 
the further appeal is made. (62 Stat. 575; 5 U. S. C. Sup. 
TI86S). 
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